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: Surrogacy concerns gender, technological, legal and social

issues. The reasons of its controversies lie in the facts
that it requires a woman to be pregnant with a child for
nine months via assisted reproduction, to go through labor
pain, and to surrender her parental rights upon the

child’ s birth. In this research project, the method of
comparative law and case study is applied to examine
surrogacy related states laws, model acts and leading
cases. The purpose is to have a comprehensive understanding
on the transition of US laws concerning surrogacy and how
1t responds to challenges of exploitation and
commodification.

[t is discovered that the US laws relating to surrogacy has
gradually developed into two sets of norms, based on
genetic surrogacy and gestational surrogacy respectively.
The two sets of norms differ from legal parentage, bodily
autonomy of the surrogate during pregnancy, and whether to
allow the surrogate to reconsider giving up parental
rights. The transition of the US legal framework is aimed
to combat exploitation of woman and the commodification of
procreation. It is hoped that this study of the US legal
transition on surrogacy could provide information for the
future legislation, research and policy making in Taiwan.

: Surrogacy, Assisted reproduction, US laws, Parental rights,

Autonomy
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Sterilization and Reproductive Autonomy for Persons with

Mental Disability

Dr. Diana Yun-Hsien Lin
Associate Professor, Institute of Law for Science and Technology
National Tsing Hua University, Taiwan

As the sterilization of mentally disabled persons presents multiple issues on law,
bioethics and studies of gender and disabilities, it is challenging to uphold basic rights
and reproductive autonomy. According to the statistics of Taiwan Ministry of Health
and Welfare, people with intellectual or mental disabilities are much more often to be

sterilized or have the uterus removed than people without such conditions.

In a typical scenario, a family member would petition to the court to be appointed
as the legal guardian to a mentally disabled adult. The petition is often easily granted.
The guardian not only can make financial arrangements for the ward, but also can take
her to a hospital to have her healthy uterus removed to prevent pregnancy and save the
trouble of menstrual hygiene management for the caregiver. The medical staff would
often facilitate the intrusive medical decisions. If not, the ward could simply be taken
to another clinic for the same purposes because the law does not require permission of
the court nor Institutional Review Board (IRB) before sterilization of someone who has

no capacity to consent.

This article draws on the theories of bioethics and the approach of comparative
law, which starts by examining several US cases on sterilization of mentally disabled
persons. Focuses would be on the criteria of the “best interests standard” and how the
latest state laws, such as those in California, conform to Convention on the Rights of
Persons with Disabilities (CRPD).

Based upon Constitution and CRPD, the author proposes that family court, instead
of IRB, should be the venue to address such cases. This article suggests the framework
of procedural protection and the substantial standard of medical decision-making to

safeguard the reproductive autonomy of the mentally disabled.

Key words: Mental Disability, Sterilization, Reproductive Rights, Autonomy, Best
Interests, CRPD
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